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POLICY INTERPRETATION QUESTIONS

PIQ-08-02

DATE: May 23, 2008

TO: State and Tribal IV-D Directors

FROM: Margot Bean, Commissioner, Office of Child Support Enforcement

SUBJECT: Closing cases under 45 CFR 303.11(b}(5) when the noncustodial parent is receiving
Supplemental Security Income (SSI) benefits, under Title XVI of the Social Security Act (the Act), and is

unable to pay child support

The Federal Office of Child Support Enforcement {OCSE) has recelved inquiries from State IV-D agencies
asking for guldance on case closure due to the noncustodial parent’s inability to pay as a result of a
medically-verified total and permanent disability. IV-D agencies have aiso asked what circumstances
define the phrase “medically-verified total and permanent disabfiity” pursuant to 45 CFR 303.11(b)(5).

Question  If the State [V-D agency verifies through an Interface with the
#1: Social Securlty Administration {SSA) that the obligor is recelving
SSI benefits, under Title XVI of the Act, can the State presume a
permanent disability to glose the case? (emphasis added)
Response No. PIQ-90-11 states that "Receipt by the absent parent of SSI
#1: benefits does not, in and of itself, constitute a criteria for case
closure.” In order to close a case because of the obligor's
permanent disability pursuant to 45 CFR 303.11(b)(5), a State
must determine that “the noncustodial parent cannot pay support
for the duration of the ¢hild’s minority because the parent... has a

medically-verified total and permanent disability with no
evidence of support potential.” (emphasis added}

All of these conditlons must be met in order to ¢lose a case
because of a permanent disability under 45 CFR 303.11(b)(5).

QCSE has not explicitly defined the circumstance that could result
in 2 medically-verified total and permanent disability pursuant to
45 CFR 303.11{b)(5). It is up to the State to make this
determination for child support enforcement purposes.

Question  If the State cannot presume a permanent disabllity and must

#2: secure medically-verified evidence and the Health Insurance

Portabllity and Accountability Act (HIPAA) prohiblts physicians
from providing information to the State and SSA does not provide
the information to the State, what would be considered an

acceptable verification?

Response
#2: As explained in Response #1 of this document, States have the
discretion to determine what clrcumstances could result In a

*medically-verifiad total and permanent disabllity” pursuant to 45
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#3:

Question
#4(a):
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Question
#4{b):
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#4{b):

Question
#4(ch

Response
#4(c):

CFR 303.11(b)(5).

States also have the discretion to determine appropriate methods
of medically verifying that a disability is total and permanent.
Refer to PIQ-04-03 for information regarding how States may
access HIPAA protected inforrnation when the agency has issued
a National Medical Support Notice. The State could also request
the noncustodial parent to obtain his or her medical records
pursuant to 45 CFR 164,524(b).

If the court makes a finding in a court order that the obligor is
permanently and totally disabled, is that acceptable for case
closure?

As stated in Response #1 of this document, the State has the
discretion to determine what constitutes a “*medicaily-verified
total and permanent disability” pursuant to 45 CFR 303.11(b}({5).
A State may determine that a court order Is acceptable
verification that an obligor is permanently and totally disabled.
However, in order to meet case closure criterla under 45 CFR
303.11(b)(5), the State must also determine that the obliger has
no support potential and no income or assets available which
could be levied or attached for support.

If there are arrearages due which accrued during the periad for
which the obligor was permanently disabled, can the IV-D agency
still close the case?

Yes, if the case meets at least one of the case closure criteria .
found In 45 CFR 303.11(b).

Section 466{a)(9) of the Social Security Act states that, “any
payment or instaliment of support under any child support
order... is (on and after the date it Is due)— a judgment by
operation of law, with the full force, effect, and attributes of a
judgment of the State, including the ability to be enforced.”
Notwithstanding case closure by a IV-D agency, the child support
order (including any payment or instaflment of suppart such as
arrearages) remalns in effect and legally binding.

If the arrearages accrued before the obligor became totally and
permanently disabled is the respanse different?

No. A child support enforcement case that meets criterfa under
45 CFR 303.11(b}{(5) may be closed regardless of whether
arrearages accrued before or after the obligor became totally and
permanently disabled.

Does case closure depend upon whether the obligor has income
or assets available to pay or does that apply to current support
only?

In determining whether a case is eiigible for case closure, 45 CFR
303.11(b)(5) stipulates that, “the State must also determine that
no income or assets are available to the noncustodial parent
which could be levied or attached for support.” If a State finds
that the noncustodlal parent has income or assets which may be
levied or attached for support, then the case must remain open,
even if the case is an arrearages-only case.
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