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WHAT (OR WHEN) IS A LITIGA-

TION HOLD?

ELECTRONIC DISCOVERY UNDER THE NEW

FEDERAL RULES

Civil Procedure Rules amended:

Rule 16. Pretrial conferences; scheduling; manage-
ment

Rule 26. General provisions governing discovery;
duty of disclosure

Rule 33. Interrogatories to parties

Rule 34. Production of documents and things and
entry upon land for inspection and other purposes
Rule 37. Failure to make disclosure or cooperate in
discovery; sanctions

Rule 45. Subpoenas

Proposed Rule of Evidence:

Rule 502 Attorney-client Privilege and Work Prod-
uct; Limitations on Waiver

Research sources:

Rules http://www.law.cornell.edu/rules/frcp/

Advisory Committee notes
http://www.uscourts.gov/rules/Reports/ST09-2005.pdf

Sedona Conference Proceedings
http://www.thesedonaconference.org/content/
miscFiles/7 05TSP.pdf

Publications:
ABA Section on Litigation, e-Discovery. A Special

Publication on e-Discovery (2007) available at
http://www.abanet.org

Scheindlin, S. Moore's Federal Practice, E-
Discovery: The Newly Amended Federal Rules of
Civil Procedure (2006)
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Anticipate Litigation--Preserse
relevant documents
Zubulake v LUBS YWarburg,
LLZ, 220 FRD 212 (SOMY,
2003

LITIGATION TIMELINE

Inter-party conference Rule
26(f), agree on form of
production, Rule 26(1(3); 347,
accessibility, Fule 26(b(21(B), //
arivilege, Fule 26(1104], 26|[t3]||:5]|Jr

Discovery Order, Rule
16001037, privilege
16(h)(6), proposed Rule /
of Evidence 502(0) & (o)

Discovery about .
discovery, Rule
26(R)2)(E)

Safe harbaor,
Fule 37

Sanctions & Spaliation,
Zubulake . UES
Warbiurg, LLC, 223
FRD 422 (SDMY 2004




RuULE 26(B)(2)(B)—A PARTY
NEED NOT PROVIDE DISCOV-
ERY OF ELECTRONICALLY
STORED INFORMATION FROM
SOURCES THAT THE PARTY
IDENTIFIES AS NOT REASONA-
BLY ACCESSIBLE BECAUSE OF

UNDUE BURDEN OR

cCOsT. Backup tapes: Advisory Commit-

tee notes at 30-31; Sedona Principles #8;
Zubulake v. USB Warburg LLC, 217

FRD 309 (SDNY 2003)

Erased, fragmented or dam-
aged data: Advisory Committee
notes at 30; Sedona Principles #9; Zubu-
lake, supra

Data on legacy systems: Advi-
sory Committee notes at 31

RULE 34(B)—THE RERQUEST MAY SPECIFY THE
FORM OR FORMS IN WHICH ELECTRONICALLY
STORED INFORMATION IS TO BE PRODUCED....

(11) IF A REQUEST DOES NOT SPECIFY THE FORM OR
FORMS FOR PRODUCING ELECTRONICALLY STORED
INFORMATION, A RESPONDING PARTY MUST PRO-
DUGCE THE INFORMATION IN A FORM OR FORMS IN
WHICH IT IS ORDINARILY MAINTAINED OR IN A FORM
OR FORMS THAT ARE REASONABLY USEABLE; AND
(111) A PARTY NEED NOT PRODUCE THE SAME ELEC-
TRONICALLY STORED INFORMATION IN MORE THAN
ONE FORM




Litigation Hold

Spoliation & Sanctions
=7 T

Inaccessible does not
lift, but see safe harbor

Privilege Claims

Timely Production

Cases

Zubulake v. USB Warburg,
LLC, 217 FRD 309 (SDNY
2003), test for cost shifting
Zubulake v. USB Warburg,
LLC, 216 FRD 280 (SDNY
2003), costs of relevance and
privilege screening on pro-
ducer

Zubulake v. USB Warburg,
LLC, 220 FRD 212 (SDNY
2003), timing of litigation hold
Zubulake v. USB Warburg,
LLC, 229 FRD 422 (SDNY
2004) monitor litigation hold
Arthur Anderson LLP v. US,
544 US 696 (2005), execution
of ordinary document destruc-
tion not obstruction of justice
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